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| NTERLOCQUTORY ORDER ON MOTION TO D SM SS O THE NEW ENG AND CABLE

TELEM S| ON ASSOO ATI ON. MOTI ONS TO GONSQALI DATE OF MO AND AT&T:
MOTI ONS ON SOCOPE OF NYNEX, AT&T, MO, THE ATTORNEY GENERAL
AND NECTA; AND MOTI ON OF NYNEX TO DEFER TRANSI TI ONAL FI LI NG

. | NTRODUCTI ON

On April 14, 1994, New Engl and Tel ephone and Tel egraph
Conpany d/ b/a NYNEX ("NYNEX' or "Conpany") filed with the
Departmment of Public Wilities ("Departnment”) docunents descri bed
as revisions to its tariff, MD P.U Mss. No. 10, for effect
May 14, 1994, as part of an Alternative Regulatory Plan ("Pl an")
for NYNEX s Massachusetts intrastate operations. 1 The matter was
docketed as D.P. U 94-50.

On April 28, 1994, the Attorney Ceneral of the Commonweal th
("Attorney Ceneral") filed a "Motion To Dismss Petition O To
Require Additional Filings," seeking dismssal of the Conpany's
filing, or inthe alternative, (1) a finding by the Departnent
that the Conpany's filing is not a proper tariff filing, (2) a
t wo- phase investigation that includes a traditional rate case
examnation, and (3) a requirenent that NYNEX nmake additiona

filings related to its revenue requirenent. On May 24, 1994, the

! The Pl an proposes a new formof regulation for NYNEX to
replace the Departnent's existing rate-of-return regul ati on.
I nstead of continuing to regul ate the Conpany's expenses,
revenues, and earnings, the Departnent would only regul ate
the Conpany's prices, under a "price cap" form of
alternative regulation. The "price cap" mechani smwoul d
al |l ow the Conpany to change prices each year based on
increases ininflation, |less a pre-determned productivity
factor, adjusted for exogenous cost changes.
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Departnment issued an Order denying the Attorney CGeneral's request
for dismssal but finding that the Conpany's filing was not a
proper tariff filing. NYNEX, D.P.U 94-50, at 14-17 (1994)
(Interlocutory Order on Attorney General's Mtion to D smss)
("Interlocutory Oder"). The Departnent, therefore, vacated its
O der of Suspension issued on April 20, 1994 and consi dered the
Conpany's filing as a petition for alternative regulation to be
examned within this docket. 2 |d.

Besides the Attorney General's Mtion to D smss, several
other parties have filed procedural notions or pleadings wth
regard to dismssal, consolidation, or the expansion or
limtation of the scope of this proceeding. They are described
bel ow.

On May 11, 1994, the New Engl and Cabl e Tel evi si on
Association, Inc. ("NECTA') filed a Motion to D smss NYNEX s
filing. Subsequently, NYNEX filed its (ojection to the Mtion,
NECTA filed a Reply, and the Attorney General submtted Comments.

On May 9, 1994, MO Tel ecommuni cations Corporation ("MJ")
filed a Motion to Consolidate the Departnent's investigation in
this proceeding, with the Departnent’'s investigation in

D.P. U 90-206/91-66. 2 NYNEX filed its Qpposition to MJ's

2 In the Oder, the Departnent al so denied the Attorney
Ceneral 's request for a two-phase schedule, and for NYNEX to
make additional filings. Interlocutory Order at 16.
(continued. . .)
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Mtion, and M filed a Reply. In addition, Corments on MJ's
Motion were filed by NECTA, the Attorney CGeneral, AT&T
Communi cations of New England, Inc. ("AT&T"), Tel eport
Comuni cati ons- Boston ("Tel eport™), and MFS Communi cati ons
Conpany, Inc. ("MS").

On May 20, 1994, pursuant to a deadline established by the
Hearing Oficer, Mditions on Scope were filed by NYNEX, MJ,
AT&T, 4 the Attorney CGeneral, and NECTA. 5 Subsequently, AT&T

filed its Qoposition to NYNEX s Mdtion, and NYNEX filed Comrents

3(...continued)
8 D.P.U 90-206/91-66 is the Departnent's docket for

i nvestigation of collocation and interconnection issues.

See NET CGollocation , D P.U 90-206/91-66 (1991) (COder in

whi ch the Departnent approved a stipul ati on between NYNEX

and Tel eport GComnruni cati ons-Boston that established physical

collocation of third-party transm ssion equi pnment within

ei ght NYNEX central offices and established that collocation
arrangenents woul d be governed by NYNEX s exchange and access
tariffs, MD P.U Nos. 10 and 15, which provided guidelines for
the general regulations and procedures associated with
collocation); see also NET Collocation , D P. U 90-206-B/ 91-66-B
(1994) (Departnent approved a stipul ati on between NYNEX and MFS
Comuni cati ons Conpany whi ch revised NYNEX s col location tariffs
to, anong ot her things, nmake collocation available at a nunber of
additional central offices and serving wire centers, and | ower
nmonthly rates for cross-connection with a central office between
NYNEX s main distribution frame and a collocator's mnul tipl exing
node) .

4 AT&T' s Motion on Scope was filed jointly with a Mtion to
Consol idate this proceeding with the Departnent's docket
D.P. U 90-206/91-66 ( see Sections IIl and IV, infra).

5 Al t hough terned "Comments, " the pl eadings of the Attorney

CGeneral and NECTA requested specific relief. Therefore, we
vi ew t hese pl eadi ngs as Mtions on Scope and w |l consider
t hem as such.
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on the Mdtions of AT&T and MO .

Wth its Petition for Alternative Regul ation of April 14,
1994, the Conpany filed a Motion to Defer the filing of its 1994
transitional rate design pending the Departnent's decision on the
Conpany's Plan. ® The Departnent of Defense and All O her Federal
Executive Agencies ("DOD'), AT&T, NECTA, and MJ filed their
Qopositions to NYNEX s Motion to Defer and, thereafter, NYNEX
filed a Reply.

1. NECTA MOTION TO D SM SS

A NECTA

NECTA nmakes two primary arguments in support of its Mtion

6 In D.P.U 89-300, the Departnent conducted an exam nation of
NYNEX s rate structure, representing the third phase in a
mul ti-year investigation of NYNEX s rates. New Engl and

Tel ephone and Tel egraph Gonpany , D.P.U. 89-300 (1990). In
its Oder in that proceeding, the Department directed NYNEX
to nake a series of revenue-neutral transitional filings
that woul d nove rates to cost-based | evels, in accordance
with target rates set in that proceedi ng. Id. In

D.P.U 89-300, DP.U 91-30, D P.U 92-100, and

D.P.U 93-125, the Departnent approved specific rate changes
inthis transitional rate restructuring process that
represented the first through the fourth steps,

respectively, in the direction of target rates and a target
rate structure. See 1d.; New Engl and Tel ephone and

Tel egraph Gonpany , D.P.U 91-30 (1991); New Engl and

Tel ephone and Tel egraph Conpany , D.P.U 92-100 (1992); New
Engl and Tel ephone and Tel egraph Gonpany , D P.U. 93-125
(1994). In D P.U 93-125, the Departnent reiterated its
commtnent to the tinetable established in D.P.U 92-100 for
conpletion of the transitional process in two additional
filings, and, thus, required the Conpany to make annual
filings in 1994 and 1995, resulting in the conpletion of the
nmovenent of rates to target cost-based |evels. NET,
D.P.U 93-125, at 77 (1993).
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to Dhsmss. First, NECTA argues that the filing should be
di smssed because it is patently deficient as a request for a
general increase in rates under GL. c. 159, 8 20, inthat it
does not denonstrate that such a general rate increase is
necessary for the Conpany to obtain reasonabl e conpensation for
its services (NECTA Motion at 3-6). Second, NECTA clains that
the Departnent is without authority to review NYNEX s filing
because current statutes do not provide for the type of
alternative regulation the Plan envisions ( id. at 6).
Regarding its argunment relating to a general increase in
rates, NECTA argues that, as a natter of law, the Conpany's rates
are subject to a cost-based ceiling and can be no higher than is
necessary to obtain a reasonabl e conpensation ( id. at 5-6, citing
GL. c. 159, § 20). NECTA naintains that while the Departnent
has discretion to sel ect a nethodol ogy that satisfies the
requirenents of GL. c. 159, § 20, it cannot ignore revenue
requi renents in deciding whether rate increases are necessary to
provi de reasonabl e conpensation ( id. at 6). Because the Plan
| acks any constraint on overall earnings, NECTA contends that
NYNEX s filing also violates the requirenent of GL. c. 159, § 14
that rates nust be "just and reasonabl e" (NECTA Reply at 2).
NECTA al so clains that NYNEX s Plan is in conflict with, or
renders unnecessary, GL. c. 159, 88 26, 31, 32, and 34A, which

deal with the treatnent of expenses, accounting and reporting
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requirenents, and affiliate transactions (NECTA Mdtion at 7).
NECTA al so notes nunerous cost of service issues that it clains
NYNEX has chosen to ignore, and NECTA cites the absence of
information on these issues as illustration that the filing is
patently deficient ( id. at 10). NECTA points out that the
Departmment previously dismssed a general rate increase filed by
NYNEX because the Conpany's filing did not contain sufficient
information for consideration in a general rate case ( id. at 8,

citing New Engl and Tel ephone and Tel egr aph Conpany ,

D.P.U 84-267, at 16 (1985)).

NECTA al so maintains that the | egislature required that
there be a "nexus between NYNEX s revenue requirenent and any
maxi mum al l owabl e rates,” and that NYNEX s Plan is "fatally
flawed" because it elimnates this nexus (NECTA Reply at 5). !
NECTA argues further that NYNEX s Plan ignores case | aw and
Department precedent requiring that reasonabl eness of
conpensation be determned in relation to a cost of service

measurenent ( id. at 3, citing Auditor of GCommonwealth v. Trustees

of Boston Elevated Railway , 312 Mass. 74, 77-78 (1942); Qi ni on

of the Justices , 251 Mass. 569, 610-611 (1925); Bost on

! NECTA states that, contrary to NYNEX s assertion, its
position is that the Departnent is conpelled, as a matter of
law, to dismss NYNEX s filing, not that the Departnent is
precluded fromaddressing a price cap nodel or other
alternative ratenmaking nodel that is consistent with
statutory requirenments (NECTA Reply at 2-3, n.1).



D.P.U 94-50 Page 7

Gonsolidated Gas CGo. , 13 P.U R 3d. 401, 411 (1956); The Railroad

Passenger Rate Case , P.U R 1915B 362, 369 (1915); New Engl and

Tel ephone and Tel egraph GConpany , D.P.U 16253 (1970).

Regardi ng NECTA' s argunent relating to the Departnent's
statutory authority to approve NYNEX s Pl an, NECTA cont ends t hat
NYNEX s Pl an cannot be al |l owed under existing Massachusetts | aw
and suggests that |egislation nust be enacted to authorize the
filing and approval of a price cap formof regulation ( id. at 6).

NECTA naintains that the Departnent's decision in AT&T

GComuni cations of New England, Inc. , D P. U 91-79 (1992),

approving an alternative formof regulation for AT&T, offers no
support for NYNEX s position because that decision expressly does
not apply to NYNEX, and the Departnment was not asked to rule on
the legal issues raised in NECTA's Mtion (  id. at 8). A so,
NECTA argues that the "acid test" for the | awful ness of NYNEX s
Plan is not what was decided in D.P. U 91-79, but what the | aw
permts, given that ratemaking is a | egislative function (id.

at 8-9, citing Boston Edison Co. v. Gty of Boston , 390 Mass. 772

(1984).

NECTA contends that a cost-based cap on earnings simlar to
that adopted for NYNEX by the Rhode Island Public Wilities
Comm ssi on woul d make the Plan consistent with statutes such as
GL. c. 159, § 20 ( id. at 6). NECTA also notes that the Federal

Comuni cations Comm ssion's ("FCC') price cap plan naintains a
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nexus between carriers' rates, costs, and earnings, unlike the
NYNEX Plan ( id. at 7).

NECTA argues that the underlying purpose of statutes such as
GL. c. 159, 88 26, 31, 32, and 34A is to facilitate scrutiny of
NYNEX s costs in order for the Departnent to determ ne whet her
rates are just and reasonable ( id. at 11-12). NECTA asserts that
the legislature did not intend that these statutes be effectively
repeal ed by divorcing themfromthe process of establishing rates
(id. at 12). NECTA contends that underlying several other
statutes is a common assunption that GL. c. 159 nmandates a nexus
between NYNEX s rates and total revenue requirenent ( id.
at 12-13, citing GL. c. 166, 88 12A 14, 22L; GL. c. 6A 8§ 18D
and GL. c. 25, 8§ 17, 18).

Finally, NECTA asserts that NYNEX s filing nust be di smssed
if the Departnment is to establish by means of an orderly
i nvestigation the appropriate preconditions for alternative
regulation ( id. at 14). 8

B.  NYNEX

NYNEX argues that the Departnent nust deny NECTA s Motion
because there is no basis for dismssal of the Plan (Conpany

Response at 11). NYNEX naintains that NECTA' s contention that

8 NECTA al so states that NYNEX is protected fromliability to
its customers based upon the assunption that its rates are
cost - based (NECTA Reply at 14, citing WIKkinson v. New
Engl and Tel ephone and Tel egraph Gonpany , 327 Mass. 132, 136
(1951)).
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| egi sl ati on nust be enacted to authorize the filing and approval
of a price cap formof regulation is wong and i s unsupported by
exi sting case | aw and Departnment precedent ( id. at 2). ° NYNEX
clains that no Massachusetts | aw or regul ation specifically
requires that the Departnent adhere to rate-of-return regul ation
for common carriers or conduct revenue requirenent investigations
to establish rates ( id. at 3). 1 NYNEX nmaintains that, absent
such restrictions, the Departnent has broad authority to consider

alternative regulatory franmeworks ( id. at 3-4, citing New Engl and

Tel ephone and Tel egraph Conpany v. Departnent of Public

UWilities, 371 Mass. 67, 85 (1976); New Engl and Tel ephone and

Tel egraph Conpany v. Departnent of Public WUilities , 360 Mass.

443, 453 (1971); and New Engl and Tel ephone and Tel egraph Conpany

V. Departnent of Public Wilities , 331 Mass. 604, 616 (1954).

NYNEX al so maintains that the Departnent’'s decision in AT&T,

D.P.U 91-79, in which the Departnent reviewed and approved an

o NYNEX al so notes that other states with regulatory statutes
conparabl e to those in Massachusetts have permtted price
regul ati on without |egislative changes (Conpany Response
at 2, citing Rhode Island P.U C No. 1997 (1992); New York
PSC Case No. 28961 (1987); New York PSC Qpi nion No. 87-22
(1987); and New York PSC Qpi nion No. 87-20 (1987)).

10 NYNEX al so argues that the Departrment is not linited to a
si ngl e rat enaki ng net hodol ogy under GL. c. 159, § 20, and
that, provided a nethodol ogy can produce just and reasonabl e
rates, the Departnment has broad | egal authority to inplenent

t hat met hodol ogy (Conpany Response at 8, citing Anerican Hoechest

Corporation v. Departnent of Public Wilities , 379 Mass. 408
(1980)).
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alternative formof regulation for AT&T, contradi cts NECTA s
claimthat the Departrent |acks statutory authority to consi der
NYNEX s Plan ( id. at 5).

Addressing NECTA's contention that the Departnent's deci sion
in DP.U 84-267 is applicable precedent for the Departnent to
dismss NYNEX s filing, NYNEX clains that the "anal ogy is
m spl aced" because the Conpany is not seeking rate relief in the
i nstant case, but rather requests the adoption of an alternative
formof regulation ( id. at 7). Al so, NYNEX argues that none of
the other statutes cited by NECTA (G L. c. 159, 88 26, 31, 32,
and 34A) woul d preclude the Departnent's adoption of the
Conpany' s Pl an because, according to NYNEX, the statutes cited by
NECTA give the Departnent the authority to conduct certain
i nvestigations, but do not require that the Departnment do so ( id.
at 10).

C Attorney Ceneral

The Attorney CGeneral argues that because of substanti al
doubts regarding the Departnent's authority to consider NYNEX s
Pl an, ' the Departnent shoul d defer the adoption of a new
regul atory schene pendi ng a "now overdue conprehensive revi ew of
Massachusetts tel ecommuni cations regul atory policy/practices and

any | egislative changes that nmay be necessary to ensure that the

1 The Attorney CGeneral notes that there is no Massachusetts
precedent directly controlling on the question at issue
(Attorney General Comments at 1).
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Departmment has the authority to adopt new policies and practices”
(Attorney General Comments at 1).

The Attorney CGeneral contends that there is cause to doubt
whet her the Departnment can adopt a formof regul ation that
ignores costs and at the sane tinme satisfies the |egislative
mandate of GL. c¢. 159 ( id. at 2). The Attorney Ceneral
acknowl edges that the Departnent is not constrained to apply any
particular formof rate regulation, but argues that earlier
pronouncenent s by the Departnent, decisions by the Suprene
Judicial Court, and actions taken in other jurisdictions, raise
serious questions as to whether NYNEX s Plan is outside the range
of discretion accorded the Departnent ( 1id. at 2-3).

The Attorney CGeneral clains that the Departnent's past
pronouncenents have nade it clear that the concept of just and
reasonabl e rates has a nexus to costs in any formof regul ation
(id. at 3). The Attorney Ceneral asserts that NYNEX s Pl an does
not all ow any consideration of costs in determning whether or
not rates proposed by NYNEX will be approved ( id. at 3-4).

D. Analysis and Fi ndi ngs

In ruling on NECTA's Mbtion to D smss, we nust decide
(1) whether the Conpany's filing is unlawful under GL. c. 159,
8§ 20 as a general increase in rates, and (2) whether
Massachusetts | aw provides the Departnent with the authority to

revi ew and approve the Conpany's Plan for alternative
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regul ation. 2

In the Departnent's O der on the Attorney General's Mtion
to Dsmss, we found that because the Conpany's filing was not a
proper tariff filing, it could not constitute a request for a

general increase in rates under GL. c. 159, § 20. Interlocutory

Oder at 15. The issue of dismssal of the Conpany's filing as a
request for a general rate increase has al ready been

determned. ¥ Therefore, NECTA's Mdition to D smss on the sane
ground i s noot.

The second question rai ses nore conpl ex issues regarding
whet her Massachusetts | aw mandates any particul ar form of
regulation, including rate-of-return regulation, to determne the
reasonabl eness of rates, and whether the Department is limted to
specific methods in its regul ation of NYNEX 14

In its response to NYNEX s objection, NECTA nmade numerous

12 Ve interpret NECTA's argunent regarding the inpedinent to
the Departnent's statutory authority for approvi ng NYNEX s
Plan to include nore than GL. c. 159, § 20 ( i.e., according
to NECTA, existing statutes relating to ratenaki ng prohibit
Departnment revi ew and approval of the Conpany's Pl an,
whet her as a request for a general increase in rates, or as
a petition for alternative regul ation).

1B NECTA's Motion was filed prior to the Departnent's Order on

the Attorney General's Mtion to D sm ss. See Interlocutory
O der .
14 Wi | e the Departnent has consi dered and approved an

alternative formof regulation for a common carrier in the
past (see AT&T, D.P.U 91-79), the Departnent's authority
in the AT&T case was never challenged by the parties in that
pr oceedi ng.
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additional argunents regarding the Departnent’'s jurisdiction that
it didnot raiseinits initial Mtionto Dsmss. NYNEX and

ot her parties have not had an opportunity to respond to these
additional argunents on the inportant issue of the Departnent's
authority to inplenent the Conpany's proposal. Therefore, the
Department will defer a ruling on NECTA' s second ground for
dismssal to allow for further argunents. 15 The parties wll
have the opportunity to fully address this question on brief.

I11. MOTIONS ON SCOPE

As noted previously, NYNEX, MI, AT&T, the Attorney Ceneral,
and NECTA have all filed notions regarding the scope of the
proceedi ngs. Each notion is di scussed bel ow.

A Conpany Mot i on

Inits notion to limt the scope of the proceedi ng, NYNEX
contends that the principal issue raised by the Conpany's filing
is "whether the Plan is a reasonabl e substitute for traditional
rate-of -return regulation,” and that other issues raised by
parties, such as a traditional rate case investigation and narket
structure issues, are beyond the scope of the proceedi ng (Conpany
Motion at 2-9). Therefore, the Conpany argues that the
Departnent should Iimt its investigation to a determ nation of

whet her the Plan is consistent with the Departnent's statutory

15 Pursuant to 220 CMR § 1.04(5)(b), the Departnent's
continued deliberation on this notion for dismssal shal
not delay the conduct of this proceeding.
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mandate and furthers the Departnment's current regul atory policy
goals for the tel ecommunications industry, as established in

| ntral ATA Conpetition , D.P.U 1731 (1985) ( id. at 2-3). 1

NYNEX states that certain issues are "clearly within" the
scope of the case. These include: (1) issues relating to
econom c theory of price regulation versus rate-of-return
regul ation; (2) specific conponents of the Plan, such as the term
and pricing rules; (3) filing of new services and the standard of
review for such filings; (4) service quality commtnent |evels
and reporting requirenments; (5) the scope and timng of
infrastructure i nprovenents; (6) the proposed rate freeze for
resi dence basi c exchange service; and (7) the proposed increase
inthe nonthly credit for Lifeline custonmers. |In addition, the
reasonabl eness of the Conpany's current |evel of earnings, as
supported by the testinony of Edward J. McQuaid and the financi al
i nformation acconpanying his testinony, is within the scope of
the proceeding ( id. at 3-7).

(On the other hand, NYNEX argues that certain issues raised
by other parties, e.g., revenue requirenent, cost allocation, and
rate design, are outside the scope of the case ( id. at 2, 5-6).

NYNEX argues that no statute or Departnent rule requires an

16 NYNEX al so requests in its Mtion that the Departnent "rule
expeditiously" on its Mdtion and ot her pending notions, and
pronptly establish a conplete procedural schedul e (Conpany's
Motion at 8).
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investigation of cost studies and net hodol ogi es as a condition
for adopting the Plan, and that such an investigation is not
required to conply with GL. c. 159, 88 14 and 20 ( id. ).

Mor eover, the Conpany contends that the present |evel of earnings
and present rate levels are appropriate starting points for

inpl enentation of the Plan ( id. at 6).

In addi tion, the Conpany argues that market structure issues
shoul d not be addressed in this proceeding, but rather should be
considered by the Departnent in a different forumas the
"t el ecomuni cati ons narketpl ace i n Massachusetts evol ves" ( id.
at 7).

1. AT&T Response

Inits Qoposition to NYNEX s Mdtion, AT&T argues that any
change in the formof regulation of NYNEX cannot be nmade wit hout
consi deration of market structure and conpetition, including such
i ssues as "1+ intraLATA presubscription, collocation of
facilities, and unbundling of NYNEX s | ocal exchange rates" (AT&T
Response at 4-5). AT&T argues that NYNEX s request to exclude
mar ket structure and | ocal conpetition issues fromthe scope of
the proceeding is "directly contrary to the Departnent's
often-repeated polic[y] ... pronouncenents [that] ... regulatory
i ssues are driven by marketplace realities" ( id. at 4). AT&T
contends that the Departnent has on several occasions stated that

the "appropriate formof regulation for any tel ecommuni cations
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carrier ... is inextricably interrelated with the devel opnent of
conpetition in the markets in which such carriers operate" ( id.

at 2, citing IntralATA Conpetition , D P.U 1731; AT&T,

D P.U 91-79; and NEI, D P.U 93-125).

B. MJ Motion Y

Inits Mdtion on Scope, MJ contends that the Departnent
shoul d dismss the current petition and "open a generic
t el ecomuni cations policy docket"” to be nmerged with
D.P.U 90-206/91-66 (MJ Mtion at 1-2). Such a generic docket,
according to M, should be in three parts: (1) an alternative
regulation inquiry, in which the Departnment woul d review the
Conpany's Pl an (including a revenue requirenment proceedi ng) and
the policy issues raised by the Plan; (2) an intralLATA toll
conpetition inquiry, in which the Departnent woul d exam ne such
I ssues as equal access, presubscription and the inputation
standard; and (3) a | ocal exchange conpetition inquiry, where the
Department woul d address the necessary prerequisites for
i npl enenti ng | ocal exchange conpetition (  id.). MJ clains that
renmoval of barriers to conpetitive entry shoul d be addressed
before reviewing NYNEX s Plan ( id. at 2). In addition, M

argues that there is no justification for deregul ation of NYNEX s

nmonopol y wi thout "effective conpetition for its services" ( id.).
1 In addition to its Mdtion on Scope, MJ filed a Mtion to
Consol idate, which raises nore limted issues of scope ( see

Section IV.A infra).
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1. Conpany Response

In its Response to MJ's Mtion, NYNEX contends that MJ's
argunment, that a failure to resolve nmarket structure issues in
this proceedi ng woul d i npede conti nued devel opnent of
conpetition, is "without nerit" (Conpany Response at 2). The
Conpany cl ains that parties can chal |l enge any perceived
anti-conpetitive aspects of the Plan during the proceedi ng, and
the Departnent can take these factors into consideration in
deci ding whether to adopt the Plan ( id. at 3).

C AT&T Mdtion

AT&T requests that the Departnent define the scope of the
proceeding to include all issues of intralLATA nmarket structure
and conpetition (AT&T Mdtion at 7). ' As support for its Mtion,
AT&T contends that NYNEX s Plan to change the formunder which
the Conpany is regulated " cannot be decided w thout first
consi dering the degree to which conpetition has al ready devel oped
in the marketplace and the conditions for the further devel opnent
of conpetition that nmust be inposed as appropriate or even
necessary concomtants of a reduction in the regul atory oversight
of NYNEX' ( id. at 3, enphasis supplied). |In addition, AT&T

clains that Departnent precedent requires that the investigation

18 AT&T' s Motion on Scope was filed along with a Mdtion to
Consol idate this proceeding with the Departnent's docket
D.P.U 90-206/91-66. 1In this section, we only consider
AT&T" s Motion on Scope; in Section V.B, infra, we address
AT&T" s Motion to Consolidate.
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of NYNEX s Plan for regul atory change nust include an
"investigation of conpetitive market structure issues,"” and,
therefore, the Departnent is required to "consider ... all issues
relating to the extent to which intralLATA conpetition has

devel oped i n Massachusetts as well as the condition that shoul d
attach to any reduction in the present regul atory oversight of
[NYNEX] in order to ensure the further devel opnent of conpetitive

forces in the intralLATA nmarketplace" ( i1d. at 6, citing IntralATA

Conpetition, D P.U 1731).

1. Conpany Response

Inits Qoposition to AT&T' s Mdtion, NYNEX states that the
Conpany considers current market conditions as factors which the
Departnent can take into consideration in review ng the Plan but
that market structure issues do not need to be resol ved before
first considering the Plan or as part of the proceedi ng (Conpany
Response at 1). According to NYNEX, the Plan is a reasonabl e
alternative to traditional rate-of-return regul ation, regardl ess
of the level of conpetition, and, therefore, approval of the Pl an
shoul d not be conditioned on "whether and to what degree
conpetition exists in Massachusetts at the present tinme" ( id.
1-2). NYNEX al so contends that resolution of market structure
i ssues should not be a precondition to adoption of the Plan ( id.
at 2). The Conpany argues that an investigation of narket

structure issues in this docket woul d unnecessarily delay the
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proceedi ng, and that nore appropriate foruns exists for
resolution of those issues ( id.).

D. Attorney General Mbtion

Regardi ng the scope of the proceedi ng, the Attorney Ceneral
agrees with the suggestions of other parties and contends that
the Departnent as a precondition to consideration of NYNEX s Pl an
shoul d undertake "a conprehensive review of the Departnent's
t el ecommuni cati ons policies and practices" (Attorney Ceneral
Motion at 1-2). According to the Attorney (eneral, given the
dramati c current and expected changes in the tel ecomunications
industry, "the Departnment should nmake every effort to determne
where the industry is, where it is going, and by which path to
this destination will telecomunications users and the public
interest in general be best served" ( id. at 3). To that end, the
Attorney Ceneral proposes that the scope of the proceedi ng shoul d
include a review of the following areas: (1) the statutory
authority to adopt alternative forns of regulation; (2) the
advant ages and di sadvantages of traditional rate-of-return
regul ati on, and possible inprovenents to the traditional nodel;
(3) NYNEX s proposed price cap; (4) other forns of alternative
regul ation; (5) underlying issues that should be addressed when
considering alternative forns of regulation, including
i npl ement ation i ssues and rates issues; (6) |ocal

conpetition/market structure issues, including expanding the
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opportunities for conpetition and network bottl enecks; and
(7) the application of alternative forns of regulation on the
gas, electric, and water utilities ( 1d.).

E. NECTA Motion

NECTA contends that the scope of the proceedi ng should be
necessarily broad because of the wide array of issues raised by
the Conpany's Plan (NECTA Motion at 1). NECTA argues that it
woul d be "irresponsible for the Departnent and inimcal to the
public interests” to limt the scope of the proceedi ng, and that
t he Departnent should conduct a "GL. c. 159, § 14 type of
investigation," simlar to the conprehensive investigations being
conducted by utility commssions in other New Engl and states ( id.
at 3-4). Such a conprehensive investigation would include the
issues raised by the Attorney CGeneral, MJ, NECTA, AT&I, and
other parties, including market structure issues and the issue of
cross subsidi zation of unregul ated video services ( id. at 1-4).
G her issues that NECTA clains are within the scope of the
proceeding are: (1) the "veracity" of the Conpany's operating
results; (2) the reasonabl eness of NYNEX s existing rates as a
starting point for the Plan; (3) the reasonabl eness of
traditional rate regulation; (4) different forns of alternative
regul ation; (5) consumer protection issues; (6) general
anti-conpetitive issues; and (7) the termof the Pl an ( id.).

F. Analysis and Fi ndi ngs
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The parties have asked that the Departnent expand the scope
of the proceeding to include four broad subjects: (1) a
conpr ehensi ve revi ew of tel ecomruni cations regulation in
Massachusetts; (2) other forns of alternative regul ation;

(3) market structure; and (4) a full rate case.

It is inportant to note that in this proceeding the
Departnent is investigating a petition by NYNEX for approval of a
specific proposal for price cap regulation. The Conpany's
petition does not raise, nor do we find it appropriate to
exam ne, the very broad range of issues proposed by intervenors.
VW find it is nore appropriate to define nore narrowy the scope
of this proceeding, for the reasons bel ow

First, we find that expanding this proceeding to include a
conpr ehensi ve revi ew of tel ecommuni cations regulation in the
Commonweal th is unnecessary to our determnation of the
reasonabl eness or appropri ateness of the Conpany's proposal for
an alternative formof regulation. Even in the event that the
NYNEX proposal, or a variant of it, is adopted, NYNEX wi ||l renain
a regul ated tel ecommuni cations provider, with all current
responsibilities intact. This proceeding will not, by itself,
alter the basic tel ecommunications structure of the Comronweal t h.
Therefore, the Departnent declines to conduct a generic
t el ecomuni cations policy investigation in this docket.

Second, regarding the issue of alternative regulation, for
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t he sanme reasons as stated above, the Departnment will not expand
the scope of this proceeding to include a generic investigation
into other possible forns of alternative regulation for NYNEX
(and other regulated utilities). Again, this caseis |limted
solely to investigating NYNEX s petition for approval of its
Plan. O course, parties nmay propose nodifications to the
specific terns of NYNEXs Plan ( e.qg., a different productivity
factor, alternative service groupings, a cap on earnings, etc.)
or even advocate that the Departnent reject the Plan and naintain
the current formof regulation. However, we find that proposals
on other alternative forns of regulation ( e.g., a social
contract) for NYNEX, or evidence about other alternative forns of
regul ation as a basis for judgi ng the reasonabl eness of NYNEX s
Pl an are beyond the scope of this proceeding, unless they can be
explored as natural extensions of the Conpany's proposal.

Third, regarding the issue of market structure, we find that
it is not necessary to resol ve such issues before or during our
investigation of NYNEX s Plan. The Departnent renains
steadfastly coomtted to fostering a conpetitive narketplace for
t el ecommuni cations in Massachusetts to achieve its policy goals.

See |IntralATA Conpetition , D P.U 1731, at 26; NET,

D.P.U 93-125, at 5; Entry Derequlation , D.P.U 93-98, at 11

(1994). Therefore, the Departrment will take great care not to

approve an alternative formof regulation that gives NYNEX an
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unfair advantage in a fully conpetitive narket pl ace.
Accordingly, it is unnecessary to delay review of the Plan
pendi ng resol ution of nmarket structure issues. |If parties
believe that NYNEX s Plan as filed will give the Conpany unfair
conpetitive advantages, they may present evidence on that issue
and shoul d advocat e specific changes to the Pl an.

Wil e we do not believe the resolution of market structure
I ssues are necessary to our investigation in this proceedi ng, we
note that market conditions are factors which the Departnent can
take into consideration in reviewng the Pl an. Because NYNEX
argues that its Plan is reasonabl e regardl ess of the |evel of
conpetition, parties who assert that price regulation is
conti ngent upon achieving a certain | evel of conpetition shoul d
address that issue during hearings.

Lastly, regarding the issue of a full rate case review, we
find that it is not necessary to conduct such an investigation of
NYNEX before or during this proceeding. At this tine, we believe
that a nore limted review which focuses on the reasonabl eness of
NYNEX s earnings is sufficient to allow the Departnment to
determ ne whether NYNEX s current rates are the appropriate
starting point for the inplenentation of a price cap form of
regulation. If, as aresult of this [imted exam nation, we
determne that existing rates are not the appropriate starting

poi nt, the Departnment nay determne that a nore detail ed
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exam nation is necessary. Thus, we find that a review of the
Conpany' s revenue requirenment, cost allocation, and rate
structure is beyond the scope of the case. The Departnent will
limt its investigation on the issue of the Conpany's current

| evel of earnings to an exam nation of whether: (1) the

adj ustnents prescri bed by the Departnment in D P.U 86-33-G have
been properly reflected in the test year account bal ances
presented in NYNEX s filing; and (2) the resulting rate of return
on investnment is reasonabl e.

Accordingly, the notions on scope filed by MJ, AT&T, the
Attorney CGeneral, and NECTA are denied. As to NYNEX, we find
that those specific issues identified by the Conpany, as noted in
Section Il1l.A supra, are within the scope of this proceeding,
and, therefore, NYNEX s Mdtion is granted. However, the issues
identified by the Conpany and deened to be within the scope of
t he proceedi ng shoul d not be considered as all-inclusive. 19 The
rel evancy of additional issues may be determ ned by the Hearing
Cficers as the investigation progresses.

V. MOTIONS TO GONSQALI DATE

A M2 Mbtion

MJ inits notion maintains that there are simlar issues in

19 For exanple, NYNEX states in its response to AT&T' s
opposition to the instant notion that current narket
conditions are factors which the Departnment can take into
consideration in review ng the Plan (Conpany Response at 1).
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D.P.U 94-50 and D.P. U 90-206/91-66, including the devel opment
of local conpetition and the costing and pricing of unbundl ed
network el enents (MJ Mtion at 1-2). Accordingly, MI argues
that it is necessary that these i ssues be resolved prior to or
concurrently with inplenmenting an alternative regul ation plan for
NYNEX (id. at 2).

M2 clains that the end result of the process in the
col | ocati on docket, D.P.U 90-206/91-66, should be the offering
of newtariffed services by NYNEX, including unbundl ed network
elenments, and the setting of interconnection charges, and that
t hese services should be "identified, costed, and priced," before
the introduction of NYNEXs Plan ( id. at 3). MJ contends that,
under the Plan, NYNEX will be able to price these new services at
any rate above increnental cost, giving NYNEX substantial power
to curtail or prevent |ocal conpetition ( id.).

MO states that the instant case may redefine regul ation for
NYNEX for at |east ten years, and argues that the Departnent
shoul d establish ground rules and policies to foster effective
| ocal conpetition in Massachusetts before all ow ng NYNEX to
operate with "substantial regulatory flexibility" ( id.).
According to MJ, those ground rules and policies are already
i ssues to be determned in docket D. P.U 90-206/91-66, so the
Departnment shoul d consol idate that docket with this proceedi ng

(MJ Reply at 6).
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In response to NYNEX s contention that its Plan is
sufficient for investigation on a stand-al one basis, MJ asserts
that while it is theoretically possible to inplenment an
alternative regul atory schene wi thout resolving nmarket structure
i ssues, an issue for the Departnent to resol ve i s whether
adopting alternative regulation, such as NYNEX s Pl an, without
review ng market structure issues is sound public policy ( id.
at 6).

MJ nmaintains that, contrary to NYNEX s characteri zation,
its Motion is not intended to broaden the scope of the
investigation in D.P.U 94-50, but raises the nore narrow
qguestion of whether there are overlapping issues in the two
dockets that need to be resol ved concurrently ( id. at 3). M
argues that both dockets deal with the issues of howto price
unbundl ed | ocal exchange network el enents and the terns and
condi tions under which they will be offered ( id. at 3-4).

Regardi ng NYNEX s argunent that MZ's Motion shoul d be
deni ed because the Conpany's Pl an contains a nmechani smfor
parties to challenge newtariff offerings, MJ argues that the
Pl an provides NYNEX with extrene flexibility in the pricing of
new services, and that it limts the parties' and the

Departnent's ability to review such filings ( id. at 4). %

20 MJ cites four aspects of the Conpany's Plan to support its
contention that the Plan limts parties' and the
(continued. . .)
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M2 argues that NYNEX s Plan is nore than a price cap
proposal, it is a broad plan for alternative regulation to cover
all of NYNEX s services ( 1d.). MJ also nmaintains that because
NYNEX s Plan is for a ten-year period, the Departnent cannot
reasonably review the Pl an w thout exam ning conpetitive issues
and narket structure ( id. at 7).

MO asserts that the FCC s decision on price caps 2
underm nes NYNEX s opposition to consolidati on because NYNEX s
intrastate services are broader and cut across nore narket
segnments than NYNEX s interstate services ( id., n.4).

1. Conpany Response

NYNEX argues that MJ's Mtion shoul d be deni ed because M

has provided no basis for the Departnent to consolidate the

20(, .. conti nued)
Departmment’'s ability to review NYNEX s tariff filings for
new services: (1) the effective date of tariffs will not be
suspended pendi ng the outcone of an investigation; (2) a
tariff filing could not be rejected unless it had an
unreasonabl e, naterial adverse inpact on conpetition;
(3) the burden of proving the aforenentioned standard woul d
be on the party challenging the tariff; and (4) a filing
could not be deenmed anticonpetitive if the increnental
revenues are at least equal to the increnmental costs (Ml
Reply at 4, citing NYNEX s Plan, Section 4(c)(4-5)).

21 Policy and Rul es Concerning Rates for Domnant Carriers ,
Docket No. 87-313, 5 FCC Rcd 6786, 6790-6791 (1990),

Erratum, 5 FOC Rcd 7664, nodified on recon. , 6 FOC Rcd 2637
(1991), aff'd, National Rural TelecomAss'n v. FCC , 988 F. 2d

174 (D.C. Qr. 1993)



D.P.U 94-50 Page 28

proceedi ngs (Conpany Response at 1). 2 NYNEX clains that its
Pl an woul d be appropriate in the absence of a conpetitive
mar ket pl ace, and that the Plan can be addressed by the Depart nent
without first resolving market structure issues ( id. at 3).
NYNEX mai ntains that its Plan includes evidence
denonstrating problens with rate-of-return regul ati on and the
benefits to consuners associated with price cap regulation ( id.).
The Conpany asserts that, based on its case, the Departnent can
consider inprovenments in the formof regulation it exercises over
t he Conpany wi thout determning the issues that MJ woul d
interject into the proceeding ( id. at 4). |In addition, NYNEX
argues that it would be inappropriate to seek a resol ution of
mar ket structure issues at this point because it would require
that the Departnent prejudge the issue of whether a new
regul atory nodel shoul d be adopted for the Conpany ( id.).
NYNEX contends that the disposition of market structure
issues is not necessary for parties to raise clains regarding the
reasonabl eness of the Plan in light of conpetitive conditions
(id. at 5). A so, NYNEX argues that, in the FCC s deci sion
approving price cap regulation for |ocal exchange carriers'
interstate access services, the FCC noted that incentive

regul atory nodel s can be addressed on their own nerits and are

22 NYNEX nmaintains that MJ's Mdition is only a procedural
nmechani smfor broadeni ng the scope of the docket to include
mar ket structure issues (Conpany Response at 2).
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not dependent upon particular conpetitive characteristics within

the relevant market ( id. at 6-7, citing Policy and Rul es

Goncerning Rates for Domnant Carriers , supra, n.19).

NYNEX nmai ntains that no jurisdiction has resolved the entire
list of issues that MJ and others urge the Departnent resolve as
a condition for investigating the P an, even though a nunber of
states have revi ewed and approved incentive regul ation plans for
| ocal exchange carriers ( id. at 7).

Regarding MJ's assertion that the Plan woul d al |l ow NYNEX to
price newtariff offerings anti-conpetitively, NYNEX notes that
the regul atory revi ew process reconmended in the Plan includes a
nmechani smfor parties to challenge newtariff offerings ( id.
at 9). Moreover, according to NYNEX, MJ nmay argue in the course
of this proceeding that the type of tariff review process
proposed by NYNEX i s i nadequate, and NYNEX asserts that the
Departnent does not have to decide underlying nmarket structure
issues in order to review such clains (  id.).

2. Attorney Ceneral

The Attorney CGeneral supports MJ's Mdtion and argues that
there are common questions of law or fact in the dockets at issue
in the notion (Attorney General Comments at 1). The Attorney
Ceneral argues that consolidating these cases and resol ving the
issues within the franework of one case will mnimze the costs

and delay that will result if these dockets are heard separately
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(id. at 2).
3. NECTA

NECTA supports MJ's Mtion and argues that NYNEX has opened
up all of its rates, including collocation rates, to
investigation by virtue of its filing (NECTA Comments at 2). =
NECTA argues that NYNEX cannot |limt the types of challenges to
its proposal by other parties on the basis of the limted
contents of its filing ( id. at 3). NECTA argues that interested
parties should be allowed to raise through consolidation of other
dockets, or otherwise in this case, revisions to NYNEX s Pl an
(id. at 4).

NECTA al so nmai ntains that because NYNEX in its filing has
offered to accel erate certain construction activity and conform
to quality of service standards, other parties are free to
propose nodifications, such as the tinetable for expanded
coll ocation and nodifications to collocation rates ( id. at 2).
NECTA asserts that the need to provide for separation of
vi deo-rel ated revenue requirenments away fromthe ongoi ng basis
upon whi ch price cap-based tel ephone rates will escalate is

essential ( id. at 3).

z NECTA notes that consolidation is generally conmmtted to the
deci si on-makers di scretion, and that consolidation is
permtted as a natter of conveni ence and econony where
actions appear to be of like nature or involve comon
questions of law or facts (NECTA Conments at 2, citing Mass.
R Gv. P. 42; Skirvinv. Mesta , 141 F.2d (10th Gr. 1944);
and Feldnman v. Hanley , 49 FRD 48 (D.C. NY 1969)).
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4. Tel eport

Tel eport supports MJ's Mdtion because of the "substantia
overlap of certain najor issues"” in the dockets (Tel eport
Comments at 1-2). Teleport contends that "adequate consideration
of the relevant issues will be best acconplished" through
consolidation, and that such a joint investigation will require
nore than six-nonths for Departnent review ( id. at 2). For
exanpl e, according to Tel eport, because NYNEX s Pl an incl udes
stream i ned procedures for the filing of, and Departnent review
of, new services, it proposes a process that will directly inpact
the way the Departnent allows NYNEX to nake avail abl e and price
network elenents ( id. at 3). Teleport also contends that for the
Departmment to investigate NYNEX s Plan without first resol ving
| ocal conpetition issues would be contrary to the public interest
because the Departnment "may create a regul atory environment
unrelated to the realities of the |ocal telecommnications
mar ket pl ace” ( id. at 4-5).

5 MS

Inits conmments in support of MJ's Mdtion, M-S contends
that the dockets contain "comon and i nterdependent questions of
fact and | aw whi ch necessarily nust be considered together" (M-S
Comments at 1-2). According to MFS, consolidation is required
because it is "inappropriate and contrary to the public interest”

to investigate NYNEX s Plan w thout al so exam ning | oca
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conpetition issues ( id. at 3). MSclains that, contrary to
NYNEX s clains, the Plan will control the terns and conditions
under which local conpetition will operate in Massachusetts ( id.
at 4, n.3). MSclains that serious consideration of the Pl an
must take into account its effect upon conpetition ( id. at 4).
Finally, MFS argues that NYNEX is contradicting itself by
contending that MJ's issues are not relevant while at the same
tine stating that parties will have a chance to raise such
irrelevant issues during the proceeding ( id. at 5).

6. AT&T

AT&T supports MO's Mdtion for the reasons cited by M

(AT&T Comments at 1).

B. AT&T Mdtion

In arguing for consolidation of this proceeding with the
Departmment's docket in D.P.U 90-206/91-66, AT&T contends that
the "issues raised in D P.U 90-206/91-66 are a subset of the
i ntraLATA market structure and conpetition issues that [were
noted by AT&T in its Mdtion on Scope] nust be considered in this
case" (AT&T Mdtion at 7). AT&T argues that consolidation is
necessary for those reasons cited in its Mtion on Scope ( id.
at 1-7).

C.  Analysis and Findi ngs

The Departnent's procedural rule at 220 CMR 8 1.09 states

that the Departnment may consol i date dockets where there are
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common questions of law or fact. The Departnent has in the past
exercised this discretion when it has deenmed it appropriate. See

e.g. Fall Rver Gas Conpany , D.P. U 93-147/93-172, at 1 (1993);

Taunton Municipal Lighting Plant , D P. U 91-273/92-273 (1993);

New Engl and Tel ephone and Tel egraph Conpany , D. P. U 88-45 (1989);

see also Tennessee Gas Pipeline Gonpany , D.P. U 92-264 (1993)

(consol idation not ordered).

VW have determ ned, as noted above, that we need not resol ve
mar ket structure issues prior to, or concurrent with, a review of
NYNEX s proposal for alternative regulation. Collocation and
i nterconnection are essentially nmarket structure issues -- not
pricing nmechani sns. Therefore, we find that it would not be
appropriate to consolidate these dockets, and we accordi ngly deny
the Mdtions to Consolidate of MJ and AT&T.

In addition, according to the terns of the stipulation
signed by NYNEX and MFS/ McCourt and approved by the Departnment on
Decenber 29, 1993 in the Departnent's col |l ocation docket,

D.P. U 90-206/91-66, there are ongoi ng di scussions that may |ead
to a settlenent of sonme or all of the conpl ex issues surroundi ng

| ocal conpetition. See NET, D. P.U 90-206-B/91-66-B. Regardless
of whether a settlenent is reached, the issue of |ocal

conpetition will cone before the Departnent by Septenber 29 of

this year when NYNEX submts its collocation filing with the

Departnment. Ve find that a review of NYNEX s Plan in this case
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shoul d not, however, be del ayed by, or be contingent upon, a
review by the Departnent of the collocation filing.

V. NYNEX MOTI ON TO DEFER TRANSI TI ONAL FI LI NG

A Conpany
The Conpany contends that the Plan will "provide[] for a

nore gradual change in rates" than under the two renaining steps
in the transitional rate restructuring process, and "w || mnake
unnecessary further transitional filings" (Conpany Mtion at 2,
4). NYNEX states that although sw tched access rates wll nove
to target |evels under the Plan, the Conpany's proposal for
alternative regulation "is intended as a substitute for the
traditional regulatory framework under which NYNEX functi ons,
including the transitional rate design process, and proposes
specific pricing rules that woul d ot herwi se govern changes in
NYNEX prices for the future" ( id. at 1-2). NYNEX contends that
because of the inportant and uni que issues raised by the
Conpany's filing, "deferral ... is clearly warranted" ( id. at 4).
Mor eover, the Conpany states that the Departnent coul d determ ne
after its review of the Conpany's Plan that additional
transitional filings are necessary ( 1d. at 4).

NYNEX argues that the opposition of parties to the Mdtion to
Defer is in fact opposition to the Conpany's Plan which woul d
"establish a newregulatory franmework for NYNEX that differs

from and is a substitute for, the transition process" (Conpany



D.P.U 94-50 Page 35

Reply at 3). The Conpany nmaintains that "it is precisely because
such [change in Departnent regulatory policy] is possible ..

that deferral™ of the transitional filing is justified ( id.
at 3-4). NYNEX states that it would be unreasonable for the
Departnent to require the Conpany to nmake its next transitional
filing "while it is sinmultaneously considering a possible
substitute for the current ... rate-of-return methods underlying
the transitional rate design process” ( id. at 4).

Wth regard to MJ's concern about a delay in the timng of
sw tched access rate reductions, the Conpany contends that under
the Conpany's Pl an interexchange carriers, including MJ, wll
see the sanme swi tched access rate reductions "in approxi mately
the sane time period" as woul d have been inpl enented under
remai ning steps of the transitional rate redesign process" ( id.
at 7).

B. AT&T

I n opposing NYNEX s Motion to Defer, 2* AT&T argues that the
nmoti on shoul d be deni ed because the Conpany has not shown that a

deferral is justified (AT&T Response at 5). 2 AT&T contends that

24 The only party to support NYNEX s Motion was the Attorney
CGeneral, although his support appears to be predicated on a
decision by the Departnent to require a traditional rate
case in this proceeding (Attorney General Mtion to D smss
at 9, n.3).

25 AT&T contends that, in fact, NYNEX s Motion is not for
deferral but rather for abandonnent of the transitional rate
(continued...)
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by allowing NYNEX s Motion, the Departnent will "effectively
reverse[]" its coomtnent to the transitional rate process ( id.
at 2-3). According to AT&T, cost-based rates are crucial to
effective i ntraLATA conpetition in Massachusetts ( id. at 3).
AT&T asserts that NYNEX has not shown why the transitional
process shoul d be discontinued and why it is no |onger
appropriate to reach target rates ( 1d. at 4). Mreover, AT&T
clains that current rates, which NYNEX has proposed to use as the
starting point for the Plan, are "presunptively not just and
reasonabl e over the long term ( id.). Finally, AT&T maintains
that it would be unwi se to delay or abandon the transitional rate
process pending the Departnent's reviewin this case, since "[i]t
is uncertain at this tine what the outcone of the Departnent's
review of NET's proposal will be" ( id.).

C ML

M2 agrees with AT&T s reasons for opposi ng NYNEX s Mtion
(MJ Response at 2). In addition, MJ clains that the "nere
filing" of NYNEX s Plan for alternative regul ati on shoul d not
relieve the Conpany of its transitional filing requirenents” ( id.
at 1). MJ contends that there are no legitimate reasons for the

Departnment to allow NYNEX to delay previously ordered rate

(... continued)
restructuring process, since NYNEX indicates in its Mtion
that approval of the Plan by the Departnment wll render
addi tional filings noot (AT&T Response at 3).
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reductions in switched access as a result of the Conpany's
Motion, and that the Departnment shoul d show "reasoned
consi stency” in noving those rates to target levels according to
the tinetable of the transitional process ( id.).

D.  NECTA

NECTA states that the Departnent has "vigorously reaffirned”
its coomtnent to the transitional rate restructuring process as
recently as January of this year and it would be "erroneous" to
now abandon that "decade |ong" process prior to its conpletion
(NECTA Response at 12). To do so, according to NECTA, woul d
undermne the Departnent's goal of inplenmenting cost-based rates
in order to encourage "neani ngful intralLATA conpetition” ( id.).
I n addition, NECTA notes that the Departnent in the past has
rejected proposals that would deter the transitional rate process

(id., citing NeT, D P.U 92-100).

E.  DAD

DCD opposes the Conpany's Motion to Defer and "strongly
urges the Departnent to reject [a] unilateral attenpt of the
Conpany ... to halt the transitional rate process" (DOD Response
at 1). DCD contends that to defer the transitional process woul d
be a retreat from Departnent policy established five years ago
(Ld.).

F. Analysis and Fi ndi ngs

Pursuant to the Departnment's Oder in D P. U 93-125, NYNEX
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is required to conplete the transitional rate restructuring
process in two additional filings, with the next filing to be
made this year. NET, D.P.U 93-125, at 77. As the parties note,
t he Departnent has been conmtted to noving rates to their
cost-based | evel s through the transitional rate process.

However, NYNEX s Pl an proposes a radical departure fromthe way
in which the Departnent currently regul ates the Conpany's
intrastate operations -- a change that woul d repl ace the current
rate-of -return nethod as well as the transitional rate
restructuring.

NYNEX is proposing that its current rates be used as the
starting point for the Plan, but its 1994 transition filing woul d
nodify the current rates. Such nodifications would be
unnecessary if the Departnent were to approve the Conpany's
proposal to use its current rates as the starting point for the
Plan. Therefore, it would be inefficient for the Departnment to
continue wth the transitional rate process while review ng the
Pl an.

The Plan also calls for elimnation of the transitional rate
process and replacenent with a formof regul ation, that,
according to the Conpany, would be a better nmethod for the
Departnent to achi eve the specific tel ecomruni cations policy
goal s which underlie the transitional rate process. Therefore,

deferral of this year's transitional filing is not an
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unr easonabl e measure, pending the Departnent's investigation of
t he Conpany's proposal. Accordingly, we grant the Conpany's
Motion to Defer the filing of its 1994 transitional rate filing.
It should be noted that the Departnent's approval of the
Conpany's Mbtion is not an abandonnent by the Departnent of the
transition to target rates, it is a deferral of the process
pendi ng the outcome of the investigation into NYNEX s Pl an.
Accordingly, in the final decision in this case, the Departnent
wll issue specific directives, if circunstances warrant, on the
timng of the next transitional filing.

V. QCONCOLUSION

d ven the above findings regarding the noti ons under
consideration, the Departnment deens it appropriate to establish a
conpl ete procedural schedule in this proceeding. Therefore, the
Departnment will hold a second procedural conference on June 20,
1994, at 10:00 AM at the offices of the Departnent, to
determ ne a procedural schedul e governing the orderly conduct of
the bal ance of this proceeding. % This Oder shall serve as
notice to parties in this case of that procedural conference.

The Departnent encourages all parties that desire to be heard
regarding the determnation of the procedural schedule to be

present at the June 20, 1994 procedural conference.

26 A copy of the Departnent's proposed procedural schedule is
attached as Appendi x A
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VIl. ORDER

Accordingly, after due consideration, it is

CRDERED: That the Mdtion to Dismss of the New Engl and
Cabl e Tel evi sion Association, Inc., filed wth the Departnment on
May 11, 1994, be and hereby is DENLED on the issue of whether the
Conpany's filing is unlawful under GL. c. 159, § 20, as a
general increase in rates, and is DEFERRED on the issue of
whet her Massachusetts | aw provides the Departnment with the
authority to review and approve the Conpany's Pl an for

alternative regulation; and it is

FURTHER CRDERED : That the Mtion on Scope of New Engl and

Tel ephone and Tel egraph Conpany d/b/a NYNEX, filed with the
Department on May 20, 1994, be and hereby is GRANTED; and it is

FURTHER ORDERED : That the Mtions on Scope of MI

Tel ecommuni cati ons Corporation, AT&T Communi cations of New

Engl and, Inc., the Attorney (General of the Commonweal th of
Massachusetts, and the New Engl and Cabl e Tel evi si on Associ ati on,
Inc., filed with the Departnment on May 20, 1994, be and hereby
are DENED; and it is

FURTHER CRDERED : That the Mdtions to Consolidate of MJ

Tel ecommuni cati ons Corporation and AT&T Communi cations of New
England, Inc., filed with the Departnent on May 9 and 20, 1994,
respecti vely, be and hereby are DENED; and it is

FURTHER CRDERED : That the Mtion to Defer the Filing of the
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1994 Transitional Rate Design Filing of New Engl and Tel ephone and
Tel egraph Conpany d/b/a NYNEX, filed on April 14, 1994, be and
hereby is GRANTED.

By O der of the Departnent,

Kennet h Gor don
Chai r man

Bar bar a Kat es- Gar ni ck
Comm ssi oner

Mary d ark Webster
Comm ssi oner



